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        IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

P.R. Case No. 194/2016

State

Versus

                                    Joydeep Karmakar

(Under section 323 of IPC)

   Offence explained on: 19.03.2019

             Evidence recorded on: 02.07.2019, 30.08.2019, 01.11.2019

             Statements recorded on: 14.11.2019

             Arguments heard on: 14.11.2019

             Judgment delivered on: 19.11.2019

   Advocate for the Prosecution: Mr. Tapan Das

             Advocate for the Accused: Mr Pawan Kumar Sharma

                                                             

                 J U D G E M E N T

   Prosecution Case in brief: 

1. This case arose out of Rangapara PS Case No. 168/17 u/s 323 of I.P.C
based on the gist of facts stated in the ejahar which has set this criminal
case in motion against accused persons. 

2. Prosecution case in brief is that an ejahar has been lodged by the
informant  Biswanath  Karmakar  alleging  that  his  neighbour/accused
having two wives used to quarrel on a daily basis using slang languages
causing annoyance to the neighbours. When the wife of the informant
interfered in between his two wives to stop the fight accused assaulted
her and kicked her on her stomach for which she had to be hospitalized
owing to her pregnancy. Although the villagers on one occasion tried to
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settle the matter in dispute between the parties but no such amicable
settled could be arrived at. Hence this case.

3.  On  receipt  of  the  ejahar  Rangapara PS  registered  the  case  as
Rangapara  PS  Case  No.  168/17  u/s  294/325/506  of  the  Indian  Penal
Code.  Thereafter, I/O has launched the investigation of this case. After
completion of investigation, I/O has finally submitted charge sheet  u/s
294/323/506 of the IPC against the accused.

4. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person
necessary  documents  required u/s  207 Cr.P.C have been furnished to
him. On perusal of the materials on record particulars of offence u/s 323
IPC  is  read  over  and  explained  to  the  accused  person  to  which  he
pleaded not guilty and claimed to be tried. 

4. Prosecution, in support of its case has examined as many as five (5)
witnesses. 

5. Accused person  is  examined u/s  313 Cr.P.C  and his  statements  is
recorded in separate sheets as far as possible in his own words tagged
with the case record. He denied all the allegations levelled against him.

6. I  have  heard  the  arguments  of  both  sides.  Perused the  materials
available  in  the  case  record.  Upon  hearing  and  after  perusal  of  the
records the following points for determination are formulated for proper
adjudication of the case.

POINTS FOR DETERMINATION: 

Point No 1: Whether the accused person volunatrily caused hurt to the
wife of the informant Sonamani Karmakar by kicking her on her stomach
for which she had to hospitalized owing to her pregnancy. and thereby
committed offence under section 323 of Indian Penal Code? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7. The accused is facing trial for commission of offence u/s 323 IPC. In
this  instant  case the prosecution  side  examined as  many as  five (5)
witnesses. Among the witness P.W-1 is the informant of this case and
P.W-2, P.W-3 and P.W-4 and P.W-5 are the independent witnesses. 

8. P.W-1 Biswanath Karmakar(informant) in his evidence stated that
the accused is his brother- in -law who has two wives and both the wives
creates nuisance and fight with each other for which his wife went to
inquire about the matter. At this the accused assaulted her with fist and
also kicked her for which his wife took treatment at the hospital. In cross
examination P.W-1 stated that he did not lodge the ejahar and that he
has not put in signature in the ejahar. Further he stated that at the time
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of occurrence of the incident he was at his house which stands apparent
that he did not witness the occurrence.

9. P.W-2 Sonamoni Karmakar (victim) in her evidence in chief stated
that as  the  accused was  having two wives there  used to  take  place
regular quarrel and fights between the two of them creating annoyance
to others. When P.W-2 inquired into the matter she was beaten up by the
accused  for  which  she  had  to  be  hospitalized.  For  this  incident  her
husband/P.W-1 lodged the ejahar.  In her cross examination she stated
that she never gave any statement to the police as she has deposed in
the  court.  Thus  her  whole  evidence  is  a  contradiction  which  creates
doubt as to her credibility. 

10. P.W-3 Sheela Kheira  is also a victim of the alleged incident who
also stated that the two wives of the accused used to quarrel with each
other  creating  annoyance  to  the  neighbours  and  on  the  date  of
occurrence the wife of the informant went to inquire about the matter. At
this  accused  assaulted  her  with  his  hands  and  also  hit  her  on  her
stomach  and  at  that  time  P.W-2  was  pregnant.  Though  this  witness
alleged that the accused assaulted the wife of the informant and also
assaulted  her  but  the  informant  remained  silent  that  the  accused
assaulted P.W-3. P.W-2 also remained silent that the accused assaulted
P.W-3 and both P.W-1 and P.W-2 remained silent regarding presence of
P.W-3 at the place of  occurrence.  Therefore her very presence at the
place of occurrence appears to be doubtful. 

11. P.W-4 Mini Karmakar is another victim of the alleged incident who
also stated that the two wives of the accused used to quarrel with each
other  creating  annoyance  to  the  neighbours  and  on  the  date  of
occurrence the when she went to the house of the informant to stop the
fight between the parties the accused assaulted her along with P.W-2
who was pregnant at that time and P.W-3. Though this witness alleged
that the accused assaulted her, P.W-2 and P.W-3 but the informant nor
his wife nor P.W-3 uttered a single word regarding presence of P.W-4 at
the place of occurrence. None of the witnesses stated anything regarding
assault  on  P.W-4  and  also  regarding  her  presence  at  the  place  of
occurrence. Therefore even the very presence of P.W-4 at the place of
occurrence  appears  to  be  doubtful.  Moreover,  there  is  no  medical
evidence to show that P.W-2, P.W-3 and P.W-4 received any injuries as
alleged in their evidences.

12.P.W-5  Bipul  Bhuyan  (Pharmacist) stated  that  on  the  date  of
occurrence Sonamoni/P.W-2 came to the tea garden hospital and as she
was  pregnant  sonography was  performed  on  her  and  she  was  given
medication. Further in his evidence he stated that no injury was found no
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injury  was  found on  her.  Therefore  there  is  nothing  to  hold  that  the
victim sustained to injury due to assault on her. The medical evidence
also  does  not  support  the  evidence  of  the  witnesses  regarding  the
alleged assault on the victim.   

13. In  the instant  case the evidence of  the witnesses appears to  be
doubtful as the witnesses are found to narrate their version and there is
no corroboration in their evidence. Hence the prosecution has failed to
prove  the  charges  leveled  against  the  accused  and  accordingly  the
accused deserves to be acquitted and is accordingly acquitted. 

            ORDER

14. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely  Joydeep  Karmakar. Accordingly,  accused  is  acquitted  of  the
charges u/s 323 of IPC levelled against him in this instant case. 

15. Set the accused person at liberty forthwith. 

16. The bail bond for the accused person is extended for a further period
of six (6) months. 

17. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 19th day of November, 2019 at
Tezpur, Sonitpur.                                       

                             

       (Ms. Sparsita Garg)
                                                     Judicial Magistrate First Class
                                                                                    Tezpur, Sonitpur
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APPENDIX

A. WITNESS OF PROSECUTION:

            1. P.W-1: Biswanath Karmakar(informant)

  2. P.W-2: Sonamoni Karmakar (victim) 

  3. P.W-3: Sheela Kheira

  4. P.W-4: Mini Karmakar

  5. P.W-5: Bipul Bhuyan (Pharmacystics)

B. EXHIBITS OF PROSECUTION: NIL 

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                  

          

                                                      

                 (Ms. Sparsita Garg)
                                                                    Judicial Magistrate First Class
                                                                             Tezpur, Sonitpur
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